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this section (§230.147), prominently disclose
to each offeree in the manner in which any
such offer is communicated and to each pur-
chaser of such security in writing a reason-
able period of time before the date of sale,
the following: ‘‘Sales will be made only to
residents of [identify the name of the state
or territory in which the issuer was resident
at the time of the sale of the securities by
the issuer]. Offers and sales of these securi-
ties are made under an exemption from reg-
istration and have not been registered under
the Securities Act of 1933. For a period of six
months from the date of the sale by the
issuer of the securities, any resale of the se-
curities (or the underlying securities in the
case of convertible securities) shall be made
only to persons resident within the state or
territory of [identify the name of the state
or territory in which the issuer was resident
at the time of the sale of the securities by
the issuer].”

(g) Integration with other offerings. Offers or
sales made in reliance on this section will
not be integrated with:

(1) Offers or sales of securities made prior
to the commencement of offers and sales of
securities pursuant to this section (§230.147);
or

(2) Offers or sales made after completion of
offers and sales of securities pursuant to this
section (§230.147) that are:

(i) Registered under the Act, except as pro-
vided in paragraph (h) of this section
(§230.147);

(ii) Exempt from registration under Regu-
lation A (§§230.251 through 230.263);

(iii) Exempt from registration under Rule
701 (§230.701);

(iv) Made pursuant to an employee benefit
plan;

(v) Exempt from registration under Regu-
lation S (§§230.901 through 230.905);

(vi) Exempt from registration under sec-
tion 4(a)(6) of the Act (156 U.S.C. T7d(a)(6)); or

(vii) Made more than six months after the
completion of an offering conducted pursu-
ant to this section (§230.147).

Instruction to paragraph (g): If none of the
safe harbors applies, whether subsequent of-
fers and sales of securities will be integrated
with any securities offered or sold pursuant
to this section (§230.147) will depend on the
particular facts and circumstances.

(h) Offerings limited to qualified institutional
buyers and institutional accredited investors.
Where an issuer decides to register an offer-
ing under the Act after making offers in reli-
ance on this section (§230.147) limited only to
qualified institutional buyers and institu-
tional accredited investors referenced in sec-
tion 5(d) of the Act, such offers will not be
subject to integration with any subsequent
registered offering. If the issuer makes offers
in reliance on this section (§230.147) to per-
sons other than qualified institutional buy-
ers and institutional accredited investors

§230.147A

referenced in section 5(d) of the Act, such of-
fers will not be subject to integration if the
issuer (and any underwriter, broker, dealer,
or agent used by the issuer in connection
with the proposed offering) waits at least 30
calendar days between the last such offer
made in reliance on this section (§230.147)
and the filing of the registration statement
with the Commission.

§230.147A Intrastate sales exemption.

(a) Scope of the exemption. Offers and
sales by or on behalf of an issuer of its
securities made in accordance with this
section (§230.147A) are exempt from
section 5 of the Act (156 U.S.C. T7e). This
exemption is not available to an issuer
that is an investment company reg-
istered or required to be registered
under the Investment Company Act of
1940 (15 U.S.C. 80a-1 et seq.).

(b) Manner of offers and sales. An
issuer, or any person acting on behalf
of the issuer, may rely on this exemp-
tion to make offers and sales using any
form of general solicitation and gen-
eral advertising, so long as the issuer
complies with the provisions of para-
graphs (c), (d), and (f) through (h) of
this section.

(c) Nature of the issuer. The issuer of
the securities shall at the time of any
offers and sales be a person resident
and doing business within the state or
territory in which all of the sales are
made.

(1) The issuer shall be deemed to be a
resident of the state or territory in
which it has its principal place of busi-
ness. The issuer shall be deemed to
have its principal place of business in a
state or territory in which the officers,
partners or managers of the issuer pri-
marily direct, control and coordinate
the activities of the issuer.

(2) The issuer shall be deemed to be
doing business within a state or terri-
tory if the issuer satisfies at least one
of the following requirements:

(i) The issuer derived at least 80% of
its consolidated gross revenues from
the operation of a business or of real
property located in or from the ren-
dering of services within such state or
territory;

Instruction to paragraph (c)(2)(i): Rev-
enues must be calculated based on the
issuer’s most recent fiscal year, if the
first offer of securities pursuant to this
section is made during the first six
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months of the issuer’s current fiscal
year, and based on the first six months
of the issuer’s current fiscal year or
during the twelve-month fiscal period
ending with such six-month period, if
the first offer of securities pursuant to
this section is made during the last six
months of the issuer’s current fiscal
year.

(ii) The issuer had at the end of its
most recent semi-annual fiscal period
prior to an initial offer of securities in
any offering or subsequent offering
pursuant to this section, at least 80%
of its assets and those of its subsidi-
aries on a consolidated basis located
within such state or territory;

(iii) The issuer intends to use and
uses at least 80% of the net proceeds to
the issuer from sales made pursuant to
this section (§230.147A) in connection
with the operation of a business or of
real property, the purchase of real
property located in, or the rendering of
services within such state or territory;
or

(iv) A majority of the issuer’s em-
ployees are based in such state or terri-
tory.

Instruction to paragraph (c): An issuer
that has previously conducted an intra-
state offering pursuant to this section
(§230.147A) or Rule 147 (§230.147) may
not conduct another intrastate offering
pursuant to this section (§230.147A) in a
different state or territory, until the
expiration of the time period specified
in paragraph (e) of this section
(§230.147A(e)) or paragraph (e) of Rule
147 (§230.147(e)), calculated on the basis
of the date of the last sale in such of-
fering.

(d) Residence of purchasers. Sales of
securities pursuant to this section
(§230.147A) shall be made only to resi-
dents of the state or territory in which
the issuer is resident, as determined
pursuant to paragraph (c) of this sec-
tion, or who the issuer reasonably be-
lieves, at the time of sale, are residents
of the state or territory in which the
issuer is resident. For purposes of de-
termining the residence of purchasers:

(1) A corporation, partnership, lim-
ited liability company, trust or other
form of business organization shall be
deemed to be a resident of a state or
territory if, at the time of sale to it, it
has its principal place of business, as

17 CFR Ch. Il (4-1-17 Edition)

defined in paragraph (c)(1) of this sec-
tion, within such state or territory.

Instruction to paragraph (d)(1): A trust
that is not deemed by the law of the
state or territory of its creation to be
a separate legal entity is deemed to be
a resident of each state or territory in
which its trustee is, or trustees are,
resident.

(2) Individuals shall be deemed to be
residents of a state or territory if such
individuals have, at the time of sale to
them, their principal residence in the
state or territory.

(3) A corporation, partnership, trust
or other form of business organization,
which is organized for the specific pur-
pose of acquiring securities offered pur-
suant to this section (§230.147A), shall
not be a resident of a state or territory
unless all of the beneficial owners of
such organization are residents of such
state or territory.

Instruction to paragraph (d): Obtaining
a written representation from pur-
chasers of in-state residency status
will not, without more, be sufficient to
establish a reasonable belief that such
purchasers are in-state residents.

(e) Limitation on resales. For a period
of six months from the date of the sale
by the issuer of a security pursuant to
this section (§230.147A), any resale of
such security shall be made only to
persons resident within the state or
territory in which the issuer was resi-
dent, as determined pursuant to para-
graph (c) of this section, at the time of
the sale of the security by the issuer.

Instruction to paragraph (e): In the
case of convertible securities, resales
of either the convertible security, or if
it is converted, the underlying secu-
rity, could be made during the period
described in paragraph (e) only to per-
sons resident within such state or ter-
ritory. For purposes of this paragraph
(e), a conversion in reliance on section
3(a)(9) of the Act (15 U.S.C. T7c(a)(9))
does not begin a new period.

(f) Precautions against interstate sales.
(1) The issuer shall, in connection with
any securities sold by it pursuant to
this section:

(i) Place a prominent legend on the
certificate or other document evidenc-
ing the security stating that: ‘‘Offers
and sales of these securities were made
under an exemption from registration
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and have not been registered under the
Securities Act of 1933. For a period of
six months from the date of the sale by
the issuer of these securities, any re-
sale of these securities (or the under-
lying securities in the case of convert-
ible securities) shall be made only to
persons resident within the state or
territory of [identify the name of the
state or territory in which the issuer
was resident at the time of the sale of
the securities by the issuer].”’;

(ii) Issue stop transfer instructions to
the issuer’s transfer agent, if any, with
respect to the securities, or, if the
issuer transfers its own securities,
make a notation in the appropriate
records of the issuer; and

(iii) Obtain a written representation
from each purchaser as to his or her
residence.

(2) The issuer shall, in connection
with the issuance of new certificates
for any of the securities that are sold
pursuant to this section (§230.147A)
that are presented for transfer during
the time period specified in paragraph
(e), take the steps required by para-
graphs (f)(1)(i) and (ii) of this section.

(3) The issuer shall, at the time of
any offer or sale by it of a security pur-
suant to this section (§230.147A),
prominently disclose to each offeree in
the manner in which any such offer is
communicated and to each purchaser
of such security in writing a reasonable
period of time before the date of sale,
the following: ‘‘Sales will be made only
to residents of the state or territory of
[identify the name of the state or terri-
tory in which the issuer was resident at
the time of the sale of the securities by
the issuer]. Offers and sales of these se-
curities are made under an exemption
from registration and have not been
registered under the Securities Act of
1933. For a period of six months from
the date of the sale by the issuer of the
securities, any resale of the securities
(or the underlying securities in the
case of convertible securities) shall be
made only to persons resident within
the state or territory of [identify the
name of the state or territory in which
the issuer was resident at the time of
the sale of the securities by the
issuer].”

§230.147A

(g) Integration with other offerings. Of-
fers or sales made in reliance on this
section will not be integrated with:

(1) Offers or sales of securities made
prior to the commencement of offers
and sales of securities pursuant to this
section (§230.147A); or

(2) Offers or sales of securities made
after completion of offers and sales of
securities pursuant to this section
(§230.147A) that are:

(1) Registered under the Act, except
as provided in paragraph (h) of this sec-
tion (§230.147A);

(ii) Exempt from registration under
Regulation A (§§230.251 through
230.263);

(iii) Exempt from registration under
Rule 701 (§230.701);

(iv) Made pursuant to an employee
benefit plan;

(v) Exempt from registration under
Regulation S (§§230.901 through 230.905);

(vi) Exempt from registration under
section 4(a)(6) of the Act (156 U.S.C.
77d(a)(6)); or

(vii) Made more than six months
after the completion of an offering con-
ducted pursuant to this section
(§230.147A).

Instruction to paragraph (g): If none of
the safe harbors applies, whether sub-
sequent offers and sales of securities
will be integrated with any securities
offered or sold pursuant to this section
(§230.147A) will depend on the par-
ticular facts and circumstances.

(h) Offerings limited to qualified institu-
tional buyers and institutional accredited
investors. Where an issuer decides to
register an offering under the Act after
making offers in reliance on this sec-
tion (§230.147A) limited only to quali-
fied institutional buyers and institu-
tional accredited investors referenced
in section 5(d) of the Act, such offers
will not be subject to integration with
any subsequent registered offering. If
the issuer makes offers in reliance on
this section (§230.147A) to persons
other than qualified institutional buy-
ers and institutional accredited inves-
tors referenced in section 5(d) of the
Act, such offers will not be subject to
integration if the issuer (and any un-
derwriter, broker, dealer, or agent used
by the issuer in connection with the
proposed offering) waits at least 30 cal-
endar days between the last such offer
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made in reliance on this section
(§230.147A) and the filing of the reg-
istration statement with the Commis-
sion.

[81 FR 83551, Nov. 21, 2016]

EFFECTIVE DATE NOTE: At 81 FR 83551, Nov.
21, 2016, §230.147TA was added, effective Apr.
20, 2017.

§230.148 [Reserved]

§230.149 Definition of “exchanged” in
section 3(a)(9), for certain trans-
actions.

The term exchanged in section 3(a)(9)
(sec. 202(c), 48 Stat. 906; 15 U.S.C. 77c(9))
shall be deemed to include the issuance
of a security in consideration of the
surrender, by the existing security
holders of the issuer, of outstanding se-
curities of the issuer, notwithstanding
the fact that the surrender of the out-
standing securities may be required by
the terms of the plans of exchange to
be accompanied by such payment in
cash by the security holder as may be
necessary to effect an equitable adjust-
ment, in respect of dividends or inter-
est paid or payable on the securities in-
volved in the exchange, as between
such security holder and other security
holders of the same class accepting the
offer of exchange.

[2 FR 1382, July 7, 1937]

§230.150 Definition of “commission or
other remuneration” in section
3(a)(9), for certain transactions.

The term commission or other remu-
neration in section 3(a)(9) of the Act
shall not include payments made by
the issuer, directly or indirectly, to its
security holders in connection with an
exchange of securities for outstanding
securities, when such payments are
part of the terms of the offer of ex-
change.

[2 FR 1076, May 26, 1937]

§230.151 Safe harbor definition of cer-
tain “annuity contracts or optional
annuity contracts” within the
meaning of section 3(a)(8).

(a) Any annuity contract or optional
annuity contract (a contract) shall be
deemed to be within the provisions of
section 3(a)(8) of the Securities Act of
1933 (15 U.S.C. T7c(a)(8)), Provided, That

17 CFR Ch. Il (4-1-17 Edition)

(1) The annuity or optional annuity
contract is issued by a corporation (the
insurer) subject to the supervision of
the insurance commissioner, bank
commissioner, or any agency or officer
performing like functions, of any State
or Territory of the United States or
the District of Columbia;

(2) The insurer assumes the invest-
ment risk under the contract as pre-
scribed in paragraph (b) of this section;
and

(3) The contract is not marketed pri-
marily as an investment.

(b) The insurer shall be deemed to as-
sume the investment risk under the
contract if:

(1) The value of the contract does not
vary according to the investment expe-
rience of a separate account;

(2) The insurer for the life of the con-
tract

(i) Guarantees the principal amount
of purchase payments and interest
credited thereto, less any deduction
(without regard to its timing) for sales,
administrative or other expenses or
charges; and

(ii) Credits a specified rate of interest
(as defined in paragraph (c) of this sec-
tion to net purchase payments and in-
terest credited thereto; and

(3) The insurer guarantees that the
rate of any interest to be credited in
excess of that described in paragraph
(b)(2)(ii) of this section will not be
modifed more frequently than once per
year.

(c) The term specified rate of interest,
as used in paragraph (b)(2)(ii) of this
section, means a rate of interest under
the contract that is at least equal to
the minimum rate required to be cred-
ited by the relevant nonforfeiture law
in the jurisdiction in which the con-
tract is issued. If that jurisdiction does
not have any applicable nonforfeiture
law at the time the contract is issued
(or if the minimum rate applicable to
an existing contract is no longer man-
dated in that jurisdiction), the speci-
fied rate under the contract must at
least be equal to the minimum rate
then required for individual annuity
contracts by the NAIC Standard Non-
forfeiture Law.

[61 FR 20262, June 4, 1986]
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